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TOPIC:  HOW THE CL-100 CONTINGENCY WORKS 
 
 

FROM: SCOTT B. UMSTEAD, P.A. 
 
 

 

Confusion persists among many agents, parties and even attorneys with regard to the CL-100 
“contingency.”  Frankly, the contingency is not at all normal and doesn’t afford the buyer the 
safety of a true contingency.     

Paragraph 11 (titled Wood Infestation Report) of the current version of the standard SCAR 
residential contract (Form 310) provides, as follows: 

 

Note the highlighted words.  The contingency is simply that the property be inspected (i.e. that a 
CL-100 be done) – period.  Many seem to believe “contingent” means, if the buyer isn’t satisfied 
with the CL-100, he can immediately terminate the contract -- that is not so (unless Due 
Diligence has not yet expired).  In reality, if a CL-100 reveals damage and/or infestation, the 
second para within para 11 requires the seller repair the damage and/or treat the infestation – this 
is true regardless of whether “contingent” or “not contingent” is selected.  If the seller 
repairs/treats, the buyer remains obligated to complete the purchase.  If the seller does not 
repair/treat, the buyer may 1) buy the property anyway; 2) negotiate for payment of repairs 
and/or treat; or 3) terminate the contract.  Expressed more plainly, the buyer has the right to 
terminate only if the seller refuses to make repairs and/or treat the infestation. 

The following questions and answers help to illuminate the point: 

Q.   If “contingent” is selected, what does it mean? 

A.   If it is contingent on the seller having a CL-100 done and the seller does not do so, the buyer 
can terminate (and does not have to pay a termination fee) – this is a true contingency.  If it is 
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contingent on the buyer having a CL-100 done, the sentence is almost completely meaningless – 
this is an unintended drafting error by SCAR. 

Q.   If “not contingent” is selected, what does it mean? 

A.   This is usually selected if the parties do not wish to require a CL-100.  Nevertheless, if a CL-
100 is done, the seller is obligated to repair/treat pursuant to the second para of para 11. 

Q.   If a “bad” CL-100 is received during Due Diligence, can the buyer immediately terminate 
and does he have to pay a termination fee? 

A.   The buyer can immediately terminate, but must pay the termination fee.    

Q.   If a “bad” CL-100 comes back after Due Diligence, is the seller still obligated to repair/treat? 

A.  Yes.   

Q.  If a “bad” CL-100 comes back after Due Diligence and the seller does not repair/treat and the 
buyer wants to terminate, does the buyer have to pay a termination fee? 

A.  No, the seller’s failure to repair/treat is a breach of contract.  Therefore, no termination fee is 
due regardless of whether the termination is within or beyond the Due Diligence period. 

Q.  In preparing the contract, if the parties do not want the seller to be required to repair/treat 
even if a “bad” CL100 is received, what should be done in para 11? 

A.  You would select “not contingent” in the first para of para 11 and the second para of para 11 
should be stricken.  

NOTE:  The time limits contained in paragraph 11 are plain and, for that reason, are not 
discussed here.    

    


