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RE:  What happens when a buyer breaches the contract?     

It is worth noting it is not always clear whether or not a party has breached.  For this article, we will 
assume the buyer did breach and the seller stood ready to perform.   

The current SC Real Estate Commission contract in use in Horry County contains the following provision:  

If the buyer defaults in the performance of any of the buyer’s obligations under the contract, the 
seller may: 

(i) Deliver “notice of default” to the buyer and terminate the contract; and 
(ii) Pursue any remedies available to the seller at law or in equity; and 
(iii) Recover attorney’s fees and all other direct costs of litigation if the buyer is 

found in default/breach of contract   
   
A remedy “at law” is an action to collect monetary damages for the seller’s losses emanating from the 
buyer’s breach.  The remedy “in equity” is primarily that of “specific performance.”   For the most part, 
the seller’s remedies where a buyer breaches are equivalent to the buyer’s remedies where a seller 
breaches. 

Remedy in Equity:  This is an action for “specific performance” – in such an action the court is asked to 
compel the buyer to buy.  To award “specific performance,” a court must first find there is no adequate 
remedy at law. This means the court must find monetary damages will not compensate the plaintiff and, 
in that a sale involves the payment of money to the seller, a seller will have a very difficult time 
convincing a court that a monetary award is now somehow inadequate.  I won’t say it can’t be or hasn’t 
been done, but the degree of difficulty increases to the extreme.  If a seller can get past that first 
question, the court would then move to determining whether: (1) there is clear evidence of a valid 
agreement; and (2) the agreement had been partly carried into execution on one side with the 
approbation of the other; and (3) the party who seeks specific performance has performed his part of 
the contract or has been and remains able to perform his part.  

An action seeking to compel a buyer to buy is a far different matter than one compelling a seller to sell.  
The beauty of a specific performance action against a seller is that the property itself is held (through 
the filing of a Lis Pendens) pending the court outcome.  Where a buyer breaches, though, nothing (other 
than the earnest money) can be similarly “held.”  And even if a court enters an order requiring the buyer 
to buy, the court typically cannot, as a practical matter, enforce the order against an unwilling buyer.  
The buyer may need a loan – the court cannot force a lender to lend.  In fact, it seems hardly possible to 
force the buyer to even apply for a loan, much less do all the things necessary to consummate it.  Where 
the buyer lives out of state, the court’s grip on the buyer slips away fairly completely where “specific 
performance” is sought and ordered.  
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In fact, the notion of a court being able to enforce an order of “specific performance” against a buyer is 
so remote and unlikely that it is seldom sought.  Instead, sellers who pursue buyer’s in court almost 
always limit their claim to monetary damages.   

Remedy at Law:  Again, this an action seeking monetary damages.  The purpose of an award of damages 
for breach of contract is to put the plaintiff-seller in as good a position as he would have been in if the 
contract had been performed.  The proper measure of compensation is the loss actually suffered by the 
plaintiff-seller as a result of the breach.  An action can consist of a claim for both general damages and 
special damages.   

General Damages:  General damages are those the law infers because they are the proper and 
necessary result of the wrong.  General damages logically fall into three categories: First, 
damages specifically tied to the transaction (real estate attorney’s fees/costs, inspections paid 
for by the seller, etc.).  Second, continuing costs of ownership between the time of the breach 
and the eventual sale of the property (mortgage payments, taxes, insurance, HOA dues, etc.).  
This is a good time to briefly explain the duty to mitigate damages.  The law imposes this duty 
pretty much anytime unliquidated monetary damages are sought.  Simply put, where a buyer 
does not close, the seller must do what is reasonably necessary to minimize his damages.  It 
would seem re-listing and actively marketing the property is a must (please note the 
mitigation/offset paragraph below).  Whether a party has mitigated his damages or has done so 
to a reasonable extent is decided in court.  Third, South Carolina case law also views the 
difference between the contract price and the fair market value of the property at the time of 
the breach.  If the property value has decreased, the seller may seek to collect the amount of 
the decrease.  In many cases, general damages will make the seller whole.  In other cases, 
though, the seller be financially harmed far more extensively and “special damages” may be 
appropriate.     

Special Damages: Special damages aren’t always present; instead, they are occasioned by facts 
unique to the situation.  Unlike “general damages” (those every contracting party knows are 
likely to ensue in the event of a buyer breach), special damages are only recoverable only if, 
when the contract was formed, the buyer had reason to foresee or was clearly warned of their 
consequence.  It is not necessary that the buyer foresee the exact dollar amount of the loss, but 
he must know or have reason to know the special circumstances so as to be able to judge the 
degree of probability that damage will result.   Let’s say, for example, the seller moved out of 
the home and purchased a new home.  Many people cannot afford two homes and the financial 
impact on a given seller can be catastrophic.  There is no formula for knowing what damages 
may be compensated and, for this reason, no respectable litigation attorney will make promises 
along those lines.  Consider, too, the buyer’s attorney will challenge the damages and, where a 
jury trial is held, the jury will decide them.  As with nearly all litigation, it is a matter of 
advancing a position without a guaranteed outcome. 

Tender:  When a buyer breaches, a wise seller will “tender” title.  This essentially means the seller states 
he is “ready, willing and able” to deliver title under the terms of the contract.  While this is generally 
considered a legal prerequisite to a lawsuit, at least one South Carolina case says the “tender” to be 
made in the lawsuit pleading itself, at least where equitable (as opposed to legal) relief is sought.  Also, 
tender can be excused if the other party has made it clear the tender would be futile. 

Notice of Termination:   Allow me to remark upon what I see as a flaw in the contract language quoted 
at the top.   The language says the seller may send notice of termination and pursue equitable remedies.  
If the seller terminates the contract, the seller will likely be precluded from seeking equitable relief 
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(specific performance).  While I noted the doubtfulness of a seller being awarded specific performance 
against a buyer, it is very important to note specific performance seeks to enforce the contract, so if the 
seller has already terminated the contract, he cannot later seek to have it enforced.  Therefore, if the 
seller intends to pursue an equitable remedy (specific performance) as opposed to a legal remedy 
(money damages), I suggest a “tender” followed by a “notice of default,” but not a “notice of 
termination.”  If, though, the seller only intends to seek money damages, the seller should “tender” and, 
following same,  serve a “notice of default and termination.”       

Mitigation/Offset:  I again emphasize the seller’s duty to mitigate (attempt to reduce) his damages.  
Alongside what is said above, let’s consider an example: If the value of the property has increased and it 
sells for a greater price, the increase is offset against the seller’s damages.  For example, if the seller files 
an action seeking $20,000 in damages and, during the lawsuit, the property sells for $12,000 more than 
the original price, the seller’s damages are reduced by $12,000.  Obviously, if the increased sale price 
exceeds the seller’s damages, it is unlikely the seller will recover damages against the original buyer.   

Attorney’s Fees/Costs:  In the contract language quoted at the top, the seller in a successful lawsuit may 
be awarded attorney’s fees and costs incurred in litigation.       

Oftentimes, the mere existence of these remedies is enough to convince a buyer to buy or to forfeit some 
or all the earnest money or, in more extreme situations, pay even more.  In short, life is better for both 
parties without a lawsuit, so working out a resolution should be the goal.  

A decision to initiate a lawsuit is unique to each situation and should be made only after calm thought.  
While there is no substitute for consulting with a skilled and experienced litigation attorney, here are 
few things to know: 

Release:  The standard Termination of Contract and Release of Earnest Money currently circulated by 
the SC Association of Realtors releases the earnest money and the other party.  Once it is signed by both 
parties, neither party can sue.  End of story.  Therefore, if a party intends to file a lawsuit, that party 
should not sign the Termination of Contract and Release of Earnest Money.  

Path to Recovery:  Especially where money damages are sought (as opposed to specific performance), 
even where the seller wins the lawsuit and a monetary judgment is entered, the matter of actually 
collecting on the judgment may (and likely will) be painful and uncertain.  Prior to filing a lawsuit, a good 
litigation attorney will do his or her best to evaluate the chances of actually collecting money for their 
client.  A shocking number of judgments are never collected, so the notion of a lawsuit should be 
evaluated very carefully with an attorney prior to its commencement.  In the world of litigation, there 
are few certainties. 

The Proper Court:  Magistrate’s Court is far less formal than the Court of Common Pleas (usually called 
“Circuit Court”) and that has its attractions for many.  Keep in mind, Magistrate’s Court has a 
jurisdictional limit of $7,500 – in other words, no matter what, the judgment cannot exceed $7,500.  A 
party seeking damages in excess of $7,500 must file in Circuit Court.  As said, Circuit Court is much more 
formal than Magistrate’s Court (greater formality generally means greater cost) and it takes a lot longer 
for the case to reach trial. 

Attorney:   

a. Each party should be represented by an attorney.  Your claim or your defense should be 
presented as skillfully as possible – attorneys do it for a living.  Individuals are allowed to 
represent themselves if they wish to do so, but an entity (LLC, corporation, etc.) cannot 
represent itself in court and, therefore, must have an attorney. 
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b. In cases such as this, most attorneys will charge by the hour as opposed to a contingency fee.  
This can get expensive quickly.  The court can award attorney’s fees and costs to the winner, but 
bear in mind that award is just part of the monetary damages award and may or may not be 
collected.   

Intangibles:  A lawsuit can be unpleasant, expensive and can take a long time.  When a party breaches, it 
is typical (and very human) for the other party to be angry, but this is not a reason to file a lawsuit.  If a 
dispute can be worked out, it is usually best to do so.     

 


